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Introduction 

• They further alleged that the defendants made 
extensive use of the mail and wire services to 
execute such a scheme. [Ref: Id. at 249]. 

 

• The District Court granted summary judgment in 
favor of the defendants. It noted the lack of any 
allegation that the defendant's initial promise was 
made in bad faith, and it said, "As much as we 
would like to punish Insurance Companies' 
reprehensible conduct, we cannot do so on a RICO 
or mail fraud theory..." [Ref: Id. at 250].  

 

• The Court concluded that "the plaintiffs had alleged 
a scheme on the part of the defendants to convert 
the unearned premiums" rather than a scheme to 
obtain these premiums by fraud. It noted that 
"conversion is a tort distinct from fraud." [Ref: Id] 

 

The Court's treatment of Segal's/NNIB's failure to return 
credits shows that it relied in part on a theory of honest 
services fraud in sentencing. 
 
At sentencing, the Court concluded that the Government 
had shown a failure to return credits by at least a 
preponderance of the evidence, and it relied on the credit 
write-offs in Segal's sentence. The court recognized that 
the PFTA violations resulted in no economic harm. 
However, the court's sentencing calculation did include 
the loss produced by the credit write-offs. [Ref: Tr. 14-15] ?? 
 
The facts of Richards v. Combined Ins. Co. of America, [Ref: 

55 F3d 247 (7tnh Cir. 1995)], are similar to those of this case, 
and the District Court held in Richards that a dishonest 
failure to return credits constitutes conversion rather than 
pecuniary fraud. 
 
In Richards, the Appellate Court found: 
 
• The plaintiffs' complaint alleged that the defendants 

maintained a system which permitted them to retain 
for long periods of time, or to keep altogether, the 
refund money to which they had no claim. They 
asserted that an insurance business that fails to make 
refunds to consumers with the expectation that many 
will not notice and claim their money is engaged in 
dishonest conduct.  
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Introduction 

The Government's repeated use of the word "trust" 
appears to suggest some connection between the 
credits allegedly written off and the PFTA, but the 
Government's evidence showed no such connection. 
An insurance broker may, in some circumstances, owe 
credits to customers from funds deposited in a PFTA, 
but the Government presented no evidence that any 
of the credits allegedly written off in this case 
consisted of PFTA 

funds. 

 

• Segal's sentencing loss amount should be reduced 
by the amount of incomplete and inaccurate credit 
write-offs. 

• The “number of victims” sentencing enhancement 
should be eliminated. 

• The judgment of conviction regarding restitution for 
the non-victim credits must be reduced. 

 

As a matter of law, pecuniary fraud does not include 
all forms of misappropriation. Even if the credit write-
offs were true and accurate and Segal failed to return 
these credits, it could have been a breach of fiduciary 
duty for personal gain and may have constituted an 
honest services fraud under pre-Skilling standards, 
but it was not pecuniary fraud. 

 

Despite its failure to prove the indictment's 
allegations, the Government maintains that proof of 
the credit writeoffs was properly presented to the 
jury. Although the write-offs could not have been the 
basis of an independent mail-fraud charge, the 
Government claims they were "an integral part of 
defendant's overarching scheme to defraud by using 
monies they were required to maintain in trust." 
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The misrpresented Exhibit 119 Group exhibit 

Government Exhibit 119 is a misrepresented "group" 
exhibit, comprised of three distinct documents that are 
knowingly misrepresented as to having an accounting 
and fact connection. 

 

FBI Agent Murphy signs each document and refers to 
them as "group exhibit" which, along with the other 
government knowledge of false facts, continues to be 
misrepresentation without correcting.   The three 
documents in the group are: 

 

1. An e-mail message purportedly sent from Tom 
McNichols to Mike Segal on April 20, 2000.  However, 
evidence introduced at trial proves that the 
document was never actually sent. 

2. A 50-page spreadsheet falsely purported to be the 
work of Marie Salazar. 

3. A "table page," purportedly related to the 
spreadsheet, but which doesn't reflect anything from 
the spreadsheet. 

            

In spite of FBI Murphy and AUSA vouching for these 
documents, they are not a proper "group exhibit."  They 
are specious individually and are not internally or 
externally consistent. In addition, the Government 
presents other False and Misrpresented information 
regarding credit writeoffs. 

 

Tom McNichols, takeover private witness, resigned 
from Near North in January of 2002, vacating the 
premises several days before the January 26, 2002, 
execution of a search warrant at Near North's offices.  
Immediately following McNichols' departure from 
Near North, his office was cleaned out--which means 
that as of January 26, 2002, the office formerly 
occupied by McNichols was empty. 

 

On the night before the Saturday, January 26, 2002, 
search, there is a record of Matt Walsh, a takeover 
private witness, who had not worked at Near North 
for several months, calling building security.  It is 
unknown whether Walsh used that contact as the 
foundation for gaining entry into Near North's offices 
late Friday night, but the possibility of such access 
cannot be excluded. 

 

During the execution of the search warrant, a box of 
documents, inventoried as "Box 53" was purportedly 
seized from the empty McNichols office.  Documents 
purportedly located in "Box 53" include a set of 
documents ultimately admitted at trial as 
Government Group Exhibit 119.   
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Document 1: The email message 

The illusion that the first document was an e-mail 
message was maintained on cross examination: 

 

Tr. 2637:9-12 (McNichols-cross by Reidy).   

Q.  And when you sent this e-mail back to Mr. Segal, 
was it your intent that there would be a record made 
that you had made this point to him, that he had, in 
fact, approved these write-offs? 

A.  Yes, sir. 

 

The e-mail was never sent.  It never left the "draft" 
folder of McNichols’ computer, which means that not 
only did Segal never receive the "e-mail," but Maria 
Salazar never received the "carbon copy" of the "e-mail." 

 

The physical evidence of the Near North computer 
systems, seized by the government, proves the falsity of 
McNichols' testimony.  The e-mail message never left the 
"draft" folder of McNichols' computer.  The "laws of 
nature" prohibit the contents of McNichols' draft e-mail 
folder from spontaneously migrating into Segal's inbox.  
It didn't happen because it couldn't happen.  Although 
the government was in possession of Near North's 
computers, and knew that the e-mail had never been 
sent, the prosecutor failed to correct McNichols' 
testimony when it appeared. 

 

The first document in the group exhibit is an e-mail 
message purportedly sent to Segal by McNichols.   

 

The email, dated 4/20/00 is an admitted meaningless, 
non-purpose communication manufactured by the 
takeover group and adopted by and vouched for by 
government parties regarding Segal writing off credits 
in 1999 at a non-specific meeting. 

 

McNichols testifies he and other takeover group 
leaders Walsh and Berry, that the five credit write-offs 
are listed in an email and signed off by the accepted 
signatures of the three takeover group members, and 
not Segal [Ref: Tr. 2691, McNichols - cross by Cognetti]. 

 

On direct examination, AUSA Kendall had McNichols 
read the e-mail message: 

 
Tr. 2552:  14-17 (McNichols - direct by Kendall).   

Q.  All right.  Let's turn to the first page of that e-mail, and if you could 
read to us what it says there in your e-mail to Mr. Segal. 

A.  It says, "Attached is a spreadsheet highlighting..." 
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Document 1: The email message 

It's tempting to just "read past" the millions of dollars 
identified in the e-mail without doing any addition.  
But that would be a mistake--because the numbers 
don't properly add up: 

 

 1.7 million still under review 

+ 6.3 million adjustments 

+ 3.1 million checks received______ 

 11.1 million total 

Yet the e-mail message pegs the total of "receivables 
reviewed" at $10.8 million, a $300,000 discrepancy.   

 

So what does this mean? 

 

The answer is simple.  The "e-mail" message 
misrepresents the spreadsheet.  The "totals" from 
the spreadsheet are really "cross-foot" totals. Each 
"column" of the spreadsheet contains both debits and 
credits.  Understood in this manner, the "cross-foots" 
do reconcile--except the e-mail message fraudulently 
conceals a $300,000 cross-foot total on the 
spreadsheet.  

Not only are the circumstances of the non-transmittal 
of the e-mail message false, the content of the e-mail 
message does not properly reflect the attached 
spreadsheet.   

 

The e-mail reads: 

 
Tr. 2552:17-2553:7 (McNichols-direct by Kendall) 

Attached is a spreadsheet highlighting our progress in cleaning up 
old accounts receivable items that you reviewed in late fall 1999.  
Of the $10.8 million of outstanding receivable reviewed, only 1.7 
remains open and still being investigated.  Checks totaling 3.1 
million have been received against these old receivables, and 6.3 
million have been correct through adjustments.  Adjustments 
were needed for several reasons, including billing errors, 
application of credits, et cetera. 

 

Most of these adjustments were made in consultation with the 
appropriate AE [Account Executive].  Write-off's were made 
where accounts receivable balance matched accounts payable 
amounts that had already been purged.  Write-offs were also 
made for accounts receivable credits which you identified during 
our review.  These are summarized at the end of the report.  
Please review the attached report and call me or Maria Salazar 
with any comments, suggestions. 

 



Document 1:  
Unsent email from McNichols to Segal 

FBI Agent Murphy notation that the 
message was found in Box 53 and 
deals with accounts receivable. 

 

Murphy's labeling of clean-up folder is 
intended to support the 
misrepresentation of the group 
exhibit. 
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Document 1: The email message 

The "table page" identifies the following accounts and 
amounts: 

 

Texas Rangers Baseball                    ($91,800.00) 

Ticketmaster                                      ($49,998.59) 

ShowBoat Marina Casino                 ($42,723.00) 

Helene Curtis Industries                   ($24,917.00) 

Waste Management Industries      ($357,078.57) 

Total                                                    ($566,517.16) 

 

The lack of correspondence between the $317,069.94 in 
write offs set forth in the spreadsheet and the 
$566,517.16 in write offs set forth in the "table page" 
raises an immediate red-flag that something is wrong with 
the numbers. 

 

The documents were proven that they had nothing to do 
with one another 

 

A closer comparison between the spreadsheet and the 
"table page" shows that far from being a "summary" of 
write offs from the spreadsheet, none of the customers 
appearing on the "table page" appear in the spreadsheet.  
The documents have nothing to do with each other.   

 

The totals actually appearing on the spreadsheet are: 

 

$1,772,129.09 Still Open 

$6,263,495.71 Adjustments 

$3,111,961,069.94 Checks Received 

 $(317,069.94) Write off__________ 

$10,830,516.72 Amount 

 

In other words, the "numbers" on the spreadsheet are 
"cross-foot" totals, not "absolute" totals.  Why is it 
proper to characterize the omission of $317,069.94 in 
write offs as "fraudulent"?  Because, at trial, the 
"writeoffs" are supposedly represented on the third 
document of the group exhibit --the "table page".   

 

Had the e-mail included the $317,069.94 in write offs 
shown on the spreadsheet, it would have been 
obvious that the "table page," which purports to show 
"write offs specified by Michael Segal" does not 
reconcile with the spreadsheet or the "e-mail" 
message.  The terminology of table is misleading in 
itself.  
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Document 1: The email message 

The phrase "cleaning up old accounts receivable 
items"  is not a standard phrase used by accountants 
(i.e. "accountant-speak").  It is also not a figure of 
speech use by McNichols in any other 
communications.   

 

Interestingly, it is a term tossed around by FBI Agent 
Murphy--the individual who purportedly "found" 
Group Exhibit 119 and established the association 
between those three items via his signature.   

 

By itself, the linguistic inconsistency can be explained 
as a random anomaly.  However, in combination with 
the absence of consistency between the e-mail, the 
spreadsheet, and the "table page", such linguistic 
inconsistencies take on heightened importance. 

 

Yet, as presented supra, the text of the e-mail 
message states: 

 
Tr.2553:1-7 (McNichols-direct by Kendall). 

Write-offs were also made for accounts receivable credits which you 
identified during our review.  These are summarized at the end of the 
report.   

 

This was the same misrepresentation perpetrated by 
the government at the grand jury through the 
testimony of FBI Agent Renno: 

 
GJ882/p. 13. 

Q.  And the page that was at the end of that report, is that the page that 
begins write-offs specified by Michael Segal as of 12/30/99? (No 
foundation is presented as to a meeting at closing AUSA's represent 
Segal’s signs or initials or write offs.) 

A.  Yes. 

 

Linguistic analysis of the unsent "e-mail" message 
shows an additional anomaly in this exhibit.  The first 
sentence of the e-mail reads: 

 
Tr.2552:17-20 (McNichols-direct by Kendall). 

Attached is a spreadsheet highlighting our progress in cleaning up 
old accounts receivable items that you review in late fall 1999. 



3/16/2012 12 

Document 2: The spreadsheet 

 When interviewed by the FBI, Maria Salazar stated 
that the "write-offs" referenced in the e-mail, which 
was shown to her by the FBI, referred to "either bad 
debts that were not going to be collected or credits 
that could not be found on the payables statement 
from the carrier.  The government 302 of Salazar is 
crafted to assist in the cover up of false 119 set up. 
Salazar was not asked if she prepared the spreadsheet 
or had any knowledge of the spreadsheet. 

 

 At trial, McNichols testified that he didn't attach the 
spreadsheet because the e-mail system is incapable of 
sending attachments.  The testimony was false.   

 

The ability to attach a file, such as a Lotus 123 
spreadsheet, to an e-mail message is an inherent 
feature of NNIB's Lotus notes e-mail system.  The fact 
that McNichols sent other e-mail messages that did 
have attachments proves that McNichols simply lied.   

 

Again, the government, in possession of the seized 
computer systems from Near North, was fully aware 
of the falsity of McNichols' testimony. 

The government uses the testimony of Tom McNichols to 
establish that the spreadsheet was prepared by Maria 
Salazar: 

 
Tr.2553:8-14 (McNichols-direct by Kendall). 

Q.  Now, if we can just look briefly at like, for example, the chart that's right in 
front of you, and up in the upper left-hand corner, it refers to aged receivables 
over 90 days as of April 20th. 

A.  Right. 

Q.  And who generated this table here? 

A. Maria Salazar. 

 

The spreadsheet was in fact generated by Steven Dudzek. 
(affidavits or witness support available)  Maria Salazar is 
the cash receipts coordinator for the employee benefits 
department (FBI 302 of 3/20/2002).   

 

During the relevant time period (1999-2000) Maria 
Salazar was involved in a project with the employee 
benefit department, where certain direct bill commissions 
were improperly entered and needed to be reconciled on 
the books.  This project is the subject of e-mail messages 
contained in the discovery dated April 25, 2000.  The 
"receivables" spreadsheet attached to Maria Salazar's e-
mail is not the "aged receivables" report that is the 
second component of Group Exhibit 119. 



Document 2: The spreadsheet 
(Page 1 of 50) 

FBI Agent Murphy notation that the 
spreadsheet was found in Box 53 and 
deals with accounts receivable. 
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Document 3: The Table Page 

The table page, which is misleading in the title itself, is 
further false evidence of authorization by Segal for 
the 1999 credit write offs'.  Parallel objections as to 
Exhibit 140 related to the 2000 sign off's which consist 
of a list of no reconciliation or verifications.  Although 
both exhibit documents bear no mark that could be 
represented as Segal’s signature or initials, 
throughout the trial this document was referred by 
the Government as having been "initialed" by Segal.   

 

Forensic analysis of the 'credits' claimed by the 
government were not actually owed to the customers, 
but accounting errors, reallocation of premiums 
across multiple properties. Exhibit 119 shows no 
initials or signature by Segal, and the table page does 
not contain a date or preparer, yet the government 
states in their closing that Segal initials the credit 
write-offs [Ref: 5265-66, closing-Government]. 

 

This false characterization continued through the 
Government's closing argument, a further 
deprivation of Segal's due process rights. 

 

The Government tried to foist off what they referred 
to as the "table page" as an integral part of the 
spreadsheet.  The "e-mail," the one not actually sent 
to Segal by McNichols, refers only to a single 
"attachment" -- the spreadsheet.   

 

As discussed supra, the ostensive "table page" 
summarizing data from the spreadsheet has nothing 
to do with the spreadsheet.  The accounts listed in the 
"table page" do not appear in the spreadsheet.  The 
only relationship between the "table page" and the 
remainder of the group exhibit is the association 
established by FBI Agent Murphy and the testimony of 
McNichols. 

 

The five insurance credit balances are not included in 
the 50-page spreadsheet, but made to appear as 
such in attaching multiple documents false vouched 
for a group exhibit. The five credit balances are not 
included as to the insurers, amounts or the total 
footings of the spreadsheet. It is flatly proven the so-
called table page is part of the manufactured false 
evidence. 

 

 



Document 3: The Table Page 

Document states “writeoffs specified 
by Michael Segal as of 12/30/99” with 
no identification as to date or 
signature. 
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Questions surrounding Government Exhibit 119 origins 

McNichols leaves NNIB several days before the search 
and it is known that he removes several items from 
his office. The day he gives notice, he amends an 
October 1999 document on his hard drive that relates 
to accounting testimony by Government witness 
Heitzmann. 

 

The Government produced an inventory report of the 
NNIB search of January 26, 2002, for the 19th Floor at 
Near North’s Hancock Building office. The inventory 
represents the sole three boxes taken from McNichols 
office, which are labeled 52, 53, and 54. 

 

It is proven that prior to this time, McNichols turns 
over substantial documents to the Government as a 
government agent and before October 2001 when he 
is a remaining point person for the takeover group 
(proof in record).  

 

Why didn’t McNichols give these documents during 
the time he was a government private agent?  

 

The only document related to accounts receivable in 
his office is the false group exhibit 119. The 
government marks three ‘X’s’ and uses this as a code 
for other documents that somehow appear. 

 

 

 



Government inventory of Exhibit 119 documents 

Exhibit 119 is listed in the 
government’s search and seizure 
inventory report, marked with three 
X’s as a code not contained in any 
other McNichols’ inventoried 
documents. 
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Exhibit 119 documents are separate from the facts 

The Exhibit Group is presented as if it 
were a congruent set of documents. 
But the origins of each element in the 
group show clear proof that the 
Exhibit is not a single connected 
document, but rather a collection of 
known false and manufactured 
evidence separate from the facts. 

 

 

3/16/2012 18 



GOVERNMENT PRESENTS OTHER FALSE 
AND MISREPRESENTED EVIDENCE 
REGARDING CREDIT WRITEOFFS 

Section 2 
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Misrepresented evidence regarding credit writeoffs 

The proven misrepresented allegations regarding the 
credit write-offs, which results in a major portion of 
Segal's sentencing incarceration and restitution ordered 
amounts. 
 
The incomplete and inaccurate credit write-off evidence 
as to exhbit 119 results in $542 ,000 of a total sentencing 
loss of $1,150,000. 
 
The PSR was told and accepted that whenever the 
government found an NNIB credit write-off, it was 
assumed it was a valid credit that had been written off. 
This assumption was entirely unwarranted. Most of the 
credit write-offs included in Ms. Colson's initial analysis 
may have consisted of $566,000 in write-offs that three 
other NNIB executives approved on December 30, 1999. 
[Ref: Tr. at 2636]. The practice at NNIB was to place doubtful 
receivables and credits in a "suspense account" so that 
NNIB employees could research whether these 
receivables and credits were valid. A number of NNIB 
employees were assigned to this task. [Ref: Tr. at 2691-92] 

 
Two additional level increase of the guidelines is solely 
supported by 10 credit writeoff allegations submitted by 
Prosecutors to PSR. The district court refused to allow 
credible evidence to be presented at the sentencing 
hearing, including affidavits as to the invalid credit write-
off allegations submitted to the PSR. The court ordered a 
$542,000 dollar restitution. 

In addition to the false Exhibit 119, the government 
does not present a verification of the amount of credit 
as to any basic accounting analysis as to the origin of 
the component debits or credits to the origin of the 
insurance company's supporting document. 

 

The term credit write-off is never explained or proof 
presented that the amounts were owed under any 
valid document analysis. The PSR was presented net 
numbers furnished by a government accountant who 
did not testify or provide any basic analysis. 

 

McNichols testifies that there were thousands of 
transactions moved to suspense accounts in an 
attempt to reconcile general ledger numbers with 
subsidiary detail and the government's own Exhibit 
78, clearly states that the computer conversion 
created an unbalanced and duplicate accounts 
receivable, debits and credits. 



3/16/2012 21 

AUSA Misrepresents and misinterprets Illinois insurance regulations 

In its opening statement, the government promised 
the jury a great show with the respect to the write off 
of premium credits for Texas Rangers Baseball.  The 
"table page" of Exhibit 119 shows the "write off" of a 
$91,800.00 credit to the Texas Rangers.   

 

The reality, however, is that there never was a "return 
premium credit" due to the Texas Rangers.  What had 
happened in the case of the Rangers was that the 
Rangers organization had deferred paying its bill to 
the point where the Rangers' check was in the mail to 
Near North when Near North generated the bills for 
the next billing cycle.  

  

Significantly, this $91,800.00 item was never a "return 
premium" within the meaning of the Illinois Insurance 
Code.  It was a double-payment by a customer.  The 
return of the customer's mistaken double payment is 
governed by different legal standards than are the 
"return premium" credits and was paid through 
reconciliation process.   

 

AUSA Misrepresents and misinterprets Illinois 
regulations, which is proven to be misleading on the face 
of the published regulation. 

 

Contrary to the government's misrepresented 
interpretation, the Illinois statute and regulations impose 
a specific statutory and regulatory duty on only one very 
precise category of "credits" -- that being "return 
premiums."   

 

What is a "return premium credit" and where does it 
come from?  A return premium credit is the result of an 
insurance carrier issuing an endorsement to a policy of 
insurance to reduce the policy premium.  The credit does 
not actually "exist" until the carrier formally issues the 
policy endorsement.  

 

 

There are any number of reasons why a "credit" shown on 
the books of Near North might not even represent actual 
money owed to a client such as:  Invoices voided in error 
when money has been applied; Misapplied cash; Credits 
not yet verified by the carriers; computer system errors, 
especially those associated with the failed conversion 
from the Harte accounting software to the Sagitta 
accounting software.   
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AUSA Misrepresents and misinterprets Illinois insurance regulations 

The arrest warrant affidavit fraudulently concealed the full 
text of the relevant regulation, which alternatively allows 
the credit to be applied to the customer's bill.  This false 
position is not corrected throughout trial.   

 

Equally concerning, is the governments‘ 
misrepresentation as to the full and complete statute 
language in both the indictment and trial. Ill. 215 ILCS 513 
all(e) is deliberately misrepresented by deleting the last 
sentence of paragraph "A": 

 
"If the return premium is to be credited to the insured's account, 
the credit must be shown and applied to the next billing 
statement sent to the insured" 

 

This blatant misrepresentation of the regulation on its 
face generated a mass misrepresentation and taint that 
NNIB and Segal were unlawful as to the accounting and 
return premium credits.  It should be noted that the Fanco 
forensic auditors included in their affidavit at sentencing 
proof that excessive of $24M in credits were returned and 
adjusted during the time of offense. [Ref: Affidavit, 
Andrew R. Lotts,  Exhibit E, June 7, 2005] 

 

At trial, the government did not introduce into evidence 
even a single "policy endorsement" issued by a carrier 
that corresponded to a credit write off.   

 

There was no proof whatsoever that the "credits" that 
were written off at Near North were not appropriate 
accounting adjustments to correct errors in the billing 
system and for other legitimate accounting purposes.   

 

The carrier endorsements were completely absent from 
the government's evidence and the government knew of 
such as they had the books two years prior to trial.   

 

In addition, the government presents no working papers 
as to accounting analysis of alleged premium credit write 
offs relying on false 119.     

 

AUSA Continues to misrepresent the language of the 
Illinois regulations 

 

The government knowingly misrepresents the face of the 
Illinois statute and regulations that credits within the 
meeting of §§ 3113.60(a), was a term-of-art that applied 
exclusively to a particular category of "credits" not in the 
generally-understood sense of the word.   

 



3/16/2012 23 

AUSA Misrepresents and misinterprets Illinois insurance regulations 

Prosecutors state Segal approved the write-offs and 
initialed the report. [Ref: 5266:1-2, Government closing] 

 

McNichols is confronted with defendant's exhibit 1, an 
email that reflects McNichols, Walsh and Berry signing 
off on same 1999 credit write-offs under the false 
table page.  McNichols contradicts his own testimony 
concerning the three takeover government witnesses 
approving the credits. [Ref: Tr. 2690: 13-25; 2691:1-16. 

McNichols - cross by Cognetti] [Ref: Tr. 2711:9-12. McNichols - redirect 

by Kendall] 

 

 

The government argued in closing: 

 
Tr. 5722:9-12. Government Closing 

I'd ask you to ask yourself whether or not we've proved that a class of 
victims, customers, were defrauded of their right to have credits 
promptly returned to them within 15 days as required by Illinois law. 

 

Prosecutors continue to misstate the Illinois insurance 
law, which provides the option to apply the credit 
balance to reduce future amounts owed by the 
customer. 

 

Government's exhibit 140 of other credit write-offs is 
entered into evidence and both the prosecutor and 
government witness McNichols state Segal had  
written off these amounts listed in the unverified 
document. [Ref: Tr. 2555: 9-25, McNichols - direct by Kendall] 

 

Neither Exhibit 119 nor Exhibit 140 have signatures 
or initials by Segal. 



Forensic Accounting shows more than $24M in credits were returned and adjusted 
during the time of offense.  

Near North Insurance Brokerage. Inc., 
returned credits to their insured 
customers in the amount of 
$28,492,159.70 for the years 1999-
2001.  This amount is in reference to 
16,547 transactions.  

 
Affidavit, Andrew R. Lotts,  Exhibit E, June 7, 2005 
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Ill. 215 ILCS 513 all(e) 

Government deliberately 
misrepresents the regulation in arrest 
warrant and at trial by deleting the last 
sentence of paragraph a) 
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United States District Court Criminal Complaint 

Government deliberately 
misrepresents the regulation in arrest 
warrant and at trial by deleting the last 
sentence of paragraph a) 
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Government misrepresents customer notification and credit memos 

McNichols testimony represented a "half truth" --which the 
government knew and did not correct.  There was a relatively 
short period of time (i.e. several months) following the 
conversion from the Harte accounting system to the Sagitta 
system that no "statements" whatsoever were mailed because 
the error rate was extreme--with respect to both debits and 
credits.   
 
"Statements" are not the core of the financial relationship with 
the customers.  As Amaro testified, it was fairly common for 
customers to pay from invoices--to the point where Pater 
recommended discontinuing the use of statements altogether:   
 

Tr. 254:3-24 (Amaro-cross by Cole). 
Q.  And it is fairly common for customers to pay Near North on invoices 
as opposed to statements, isn't that right? 
A.  Yes. 
Q.  And just because a customer didn't receive a statement, that doesn't 
necessarily mean that the customer never learned about a credit that 
was owed to the customer, isn't that right? 
A.  Yes. 
Q.  When Mr. Pater came on board at Near North and became the CFO, 
you were sort of under his umbrella, so to speak, in the accounting 
department, is that right? 
A.  Yes. 
Q.  And at one point, Mr. Pater even suggested that customer 
statements not be sent out.  Do you remember that? 
A.  Yes. 
Q.  There was never any policy at Near North of not generating credit 
invoices as opposed to statements, correct? 
A.  Correct. 
Q.  And once a credit invoice was generated, that credit invoice would 
be sent to the account executive or the other person responsible for 
communicating with the customer, is that right? 
A.  Yes. 
 

Government presents further false evidence as to 
misrepresentation of statements and invoices. 

 

The government played a misleading deliberate word game 
with the jury at trial with respect to Near North's notification to 
its customers of the existence of customer credits.  The 
government argued at closing: 

 
Tr. 5265:22-23 (closing-government).  

[NNIB] never mailed credit information to customers. 

 

That was not the testimony at trial.  The government's word 
game concerned the words "statement" and "invoice."  Near 
North generated both types of documents.  McNichols 
(takeover private government agent) testified: 

 
Tr. 2551: 9-14 (McNichols -direct) 

 Q.  Did you also come to know at that time of a practice of not 
sending out customer statements that included credits to 
customers? 

A.  Yes, I did. 

Q.  And what did you learn about that? 

A.  I learned that the statements were not sent to customers. 



3/16/2012 28 

Government misrepresents customer notification and credit memos 

The government misrepresents and plays on words.  The 
customers always received a notice whenever there was a 
change in their policy resulting in either a debit or a 
credit.  While there was a period of time where the 
generation of accurate statements was problematic--there 
was never a time when the invoices reflecting either 
debits or credits were not mailed to the customers.  The 
customers always had written notice of premium credits.   
 
The trial record is clear and complete that all government 
witnesses testified that they have no knowledge of any 
specific transaction that is a misrepresentation or 
nondisclosure.   
 
Both the PSR quoting the prosecutor and district court 
appear to have on the erroneous assumption that 
whenever a debit was removed from NNIB books a 
receivable reflected a valid obligation. No witness, 
however, denied that many of the credits written off were 
not in fact owed and were properly purged. 
 
The proper "return" of "credits" to customers was a 
contentious topic at trial.  Losses attributable to the 
"return" of "credits" constitute close to half of the total 
amount of loss attributed to Segal at sentencing.  The 
number of incomplete and inaccurate false credit write off 
accounting constituted victims in excess of 10 which 
increased sentencing calculation based upon inaccurate 
findings.  More concerning, presently Segal faces a 
restitution predicated partially on false credit write offs.   
 

Brower also testified, both on direct examination and on 
cross examination that notifications of premium credits 
would be sent to the client when issued by the carrier.   
 
On direct examination, Brower contradicted AUSA Polales' 
leading questions with respect to notification to 
customers of credits: 
 

Tr. 3201: 3-12 (Brower direct by Polales) 
Q.  All right.  So I take it that with respect to these aged credits 
in your experience, much of whether or not the client knew 
about the credit would depend on the nature of the relationship 
between the account executive and the customer. 
A.  Correct. 
Q.  Because it was not the practice to send out written 
notification to the clients of the existence of a credit. 
A.  The initial credit memo would have been sent to the client 
when it was created or generated. 
Q.  You think so? 
A.  I believe that to be the case, yes. 

 
Even McNichols admitted that invoices were sent to 
customers--specifically including invoices reflecting credits 
owed to customers by Near North: 
 

Tr.2689:5-14 (McNichols-cross by Cognetti) 
Q.  And, by the way, when invoices would come out from Near 
North, there would be invoices sent to the customers reflecting 
that they owed Near North money or that Near North owed 
them money, correct? 
A. The invoices, yes. 
Q.  The invoice would reflect that. 
A.  Right. 
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Forensic accounting shows the “writeoffs” in question are note “returned premium credits” as 
defined by the law 

Another example, the case of St. Chrysostom's 
Episcopal Church, presented at Page 13 of Segal's 28 
U.S.C.  §§2255 Motion.  The alleged theft of a 
$4,793.00 credit from the church, when presented at 
trial, was such an emotionally-charged allegation that 
it was immediately picked up by the press and 
appeared in all the papers.  

 

The government's alleged theft from the St. 
Chrysostem's Church of a $4793.00 credit, when 
presented at trial, was such an emotionally charged 
allegation that it was immediately picked up by the 
press and appeared in all the papers, including a page 
one article and an editorial cartoon.  

 

Post-trial forensic accounting determined that the 
alleged "stolen" credit was in fact an accounting error.  
Yes, Near North did owe a credit to the church--a total 
of $44.00, which resulted from the church having over 
paid their invoice.  While the $44.00 credit was real, 
because it was attributable to the church's 
overpayment of an invoice, it was not a "credit" 
within the meaning of §§3113.60(a).  [Ref: Affidavit, 
Andrew R. Lotts, pp 8-9, December, 29, 2007] 

 

 

AUSA submits premium credit writeoff facts that are 
proven forensically inaccurate 

 

The government was in possession of all of Near 
North's books and records two years before trial, the 
government shared results of Illinois DOI audit review 
which included credit write offs and interfered with 
the results of the examination.   

 

The write offs presented by the government and 
adopted by the court for loss in restitution under 
relevant conduct were proven to be in error as to 
finite accounting evidence requirements.   

 

Andrew Lott of Fanco, furnished affidavits as to 
forensic accounting basic analysis from the books and 
records as to credit write offs.   

 

For example, $2,668.00 allegedly "stolen" from the 
Blindermans failed to consider that the credit was 
actually applied to the Blinderman's account. 



The prosecution’s extrajudicial communications prejudiced the court and jury pool 

Insert cartoon Segal, whose company had provided 
service to large and small clients, was 
personally devastated by the 
prosecution’s extrajudicial 
communication to private agents and 
the media intended to inflame 
sentiment against him and Near North. 

 

Chicago Sun Times editorial cartoon 
from Feb 15, 2002, implying Segal 
steals from Nuns.  Forensic accounting 
showed Near North owed the church 
$44.00 because they overpaid the 
amount on their invoice . 
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Credit Writeoff for St. 
Chrysostom's Episcopal Church  

Post-trial forensic accounting 
determined that the alleged "stolen" 
credit was in fact an accounting error.  
Yes, Near North did owe a credit to the 
church--a total of $44.00, which 
resulted from the church having over 
paid their invoice. 

 

Other alleged credit writeoffs are not 
owed. 

 
Affidavit, Andrew R. Lotts, pp 8-9, December, 
29, 2007 
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Forensic accounting shows the “writeoffs” in question are note “returned premium credits” as 
defined by the law 

Donald Haufe goes on to emphasize that he actively 
monitored credits that were issues by carriers and 
that he would have noticed and pursued any 
discrepancies: 

 
Affidavit: Donald Haufe, June 6, 2005 

During my employment with Waste Management, the risk 
management department pursued the return of any credit regardless 
of the amount.  If, during my employment with Waste Management, 
a credit in the amount of $357,000 was actually due Waste 
Management (as I understand the Government has alleged in this 
case), it would have come to my attention and the risk management 
department would have pursued the credit vigorously. 

 

Segal learns that government contacted Waste 
Management which represents 80% of the alleged 
total credit write offs. Waste Management indicated 
that they did not have an outstanding credit owed by 
Near North.   

 

AUSA is contacted by defense counsel regarding this. 
AUSA admits to interview with no written 
memorialization turn over and states, "Near North 
would have to prove otherwise".   

 

An Affidavit is filed at the sentencing hearing by Don 
Haufe, the Director of Risk Management at Waste 
Management, Inc., for the twenty-five year period 
from 1974 through 1999 as a witness.  In a sworn 
affidavit, Haufe states: 

 

Affidavit: Donald Haufe, June 6, 2005 

"Throughout my entire employment at Waste Management, Near North 
always provided Waste Management with any \ return premiums or 
credits that were due Waste Management.  I am not aware of a single 
instance in which Near North withheld or failed to provide a return 
premium or credit to Waste Management." 

 

 

 



No credit was owed to Waste 
Management 

 

Donald Haufe’s sworn affidavit 
demonstrates that the government’s 
claim of a credit owed Waste 
Management was false.  

 
Affidavit: Donald Haufe, June 6, 2005. 
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Government continues to misrepresent evidence in sentencing motion and facts submitted to 
the PSR 

An example includes the prosecution’s 
misrepresentation of Don Kendeigh’s testimony: 

 
Case 1:02-cr00112 Document 530 Filed 02/23/2005 Page 37 of 57 

Don Kendleigh testified that he knew that Segal was keeping customer 
credits and that it was a common practice for him to do so. Vance 
Taylor, the former CFO of Near North California, will testify that once 
when Segal was in California for a visit to that office in December of 
2000 or… 

 

In fact, Kendeigh did not testify that he knew Segal 
was keeping customer credits and that this was 
common practice for him to do so: 

 
Tr. 1737, 22-25, Kendleigh cross by Brier 

Q: During your three-year tenure at Near North, did you ever once 
learn that Near North was improperly writing off credits of customers? 

A: No. 

 

The Government’s sentencing motion is replete with 
multiple known incomplete and inaccurate not corrected 
statements. 
 
More concerning, it is the same pattern of incomplete, 
inaccurate and false and misleading facts identically used 
in the government’s closing and government’s stated facts 
in the PSR clear non-supported credit write off numbers. 
 
The lack of congruence between what was told and 
documented by the PSR and the trial record was 
devastating to Segal. 
 
PSR 2 (292) states: 
 

Although the amount of credit write-offs were not presented at trial, 
according to the government's version and information obtained from 
an interview with Ms. Kendall, approximately six witnesses testified at 
trial to the practice of writing off credits, including Ms. Amaro, Mr. 
Coleman, and Mr. McNichols. 

 
Amaro and Coleman did not testify as represented by the 
government's version and to the PSR. Contrary to the 
government's version, Don Kendeigh did not testify as 
represented by the government. Segal points out Maria 
Salazar did not testify. The sole record does not support 
six witnesses, except for takeover agent McNichols, 
concerning the practice or writing off credits. 
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Government continues to misrepresent evidence in sentencing motion and facts submitted to 
the PSR 

The PSR also refers to Mr. Walsh’s statement that 
defendant Segal stopped mailing statements 
altogether after Near North converted to a new 
computer system. Once again, this statement was not 
introduced at trial and the statement is misleading.  
 

Norm Pater, one of the CFOs at Near North during the 
1990’s, testified at trial that most of Near North’s 
commercial customers paid on invoice, not on 
statements. [Ref: Tr. 811, Pater - cross by Reidy]. 

 
The failure to send customer statements did not 
suggest fraudulent behavior when customers were 
being sent invoices reflecting the status of their 
accounts, including any credit invoices (as Ms. Amaro 
testified). Mr. Pater himself had proposed that Near 
North stop sending statements to its customers 
because customers paid based on invoice, and based 
on Mr. Pater’s experience that other brokerages had 
stopped sending statements [Ref: Id.; Defense Exhibit Pater 

6] 

 

Many of the statements of the PSR regarding Near 
North’s handling of credits are flatly contradicted by 
the evidence presented at trial.  

 

For instance, according to the PSR, Matt Walsh, a 
former manager at Near North who never testified at 
trial, stated that “until his resignation on August 16, 
2001, it was Near North’s practice not ot mail out any 
invoices reflecting credit balances.” [Ref: PSR at 9, lines 
303-305] 

 

Yet, Angela Amaro, who worked in Near North’s 
accounting department for 15 years, said at trial 
during cross examination that Near North never had a 
policy  of not generating credit invoices. “It was the 
account executive’s responsibility to make sure that 
[the] credit invoices that were generated went to 
Near North’s clients and customers.” [Ref: Tr. 1831-
1832, Amaro - cross by Cole] 

 

In fact, in 1997, Ms. Amaro helped devise a process 
for streamlining the return of credits to Near North’s 
customers. She distributed this policy via email to 
everyone in the company [Ref: Tr 1835-1841, Amaro 
cross by Cole; Defense Exhibit Amaro 1] 

 


